August 12, 2004

AODRAFT COMMENT PROCEDURES

The Commission has approved a revision in its advisory opinion procedures that
permits the submission of written public comments on draft advisory opinions when
proposed by the Office of General Counsel and scheduled for a future Commission

agenda.

Today, DRAFT ADVISORY OPINION 2004-19 is available for public comments
under this procedure. It was requested by Andrew W. Mitchell, on behalf of
DollarVote.org.

Proposed Advisory Opinion 2004-19 is scheduled to be on the Commission's
agenda for its public meeting of Thursday, August 19, 2004,

Please note the following requirements for submitting comments:

1) Comments must be submitted in writing to the Commission Secretary with a
duplicate copy to the Office of General Counsel. Comments in legible and complete form
may be submitted by fax machine to the Secretary at (202) 208-3333 and to OGC at (202)
219-3923, ‘

2) The deadline for the submission of comments is 12:00 noon (Eastemn) on
August 18

3) No comments will be accepted or considered if received after the deadline.
Late comments will be rejected and returned to the commenter. Requests to extend the
comment period are discouraged and unwelcome. An extension request will be
considered only if received before the comment deadline and then only on a case-by-case
basis in special circumstances.

4) All timely received comments will be distributed to the Commission and the
Office of General Counsel. They will also be made available to the public at the
Commission’'s Public Records Office.


http://DollarVote.org

CONTACTS

Press inquiries: Rabert Biersack (202) 694-1220
Commission Secretary: Mary Dove (202) 694-1040
Other inquiries:

To obtain copies of documents related to AO 2004-19, contact the Public Records
Office at (202) 694-1120 or (800) 424-9530.

For questions about comment submission procedures, contact
Rosemary C. Smith, Associate General Counsel, at (202) 694-1650.

MAILING ADDRESSES

Commission Secretary
Federal Election Commission
999 E Street NW
Washington, DC 20463

Rosemary C. Smith
Associate General Counsel
Office of General Counsel
Federal Election Commission
999 E Street, NW
Washington, DC 20463
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" August 12, 2004
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' MEMORANDUM o for Meeting ar _'S’—jj-oi
TO: The Commission 3 ' Py
THROUGH: Jimes A. Pehtkot—{fA? S
Staff Dlrectm' oL
FROM: Lawrence H. NortonoZAl (‘1.545-‘/)
General Counsel g
Rosemary C. Smith
Associate General Counse
Mai T.Dinlg}gQ)
Assistant General Counsel
Margaret PcﬂW
Staff Antormney
Subject: Draft AO 2004-49

Atuached is a proposed draft of the subject advisory opinion. Wctegmst
that this draft be placed on the agenda for August 19, 2004.

Attachment
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ADVISORY OPINION 2004-19

Mr. Andrew W. Mitchell
President, DollarVote.org
908 N. Wayne Street
Suite 303

Arlington, Virginia 22201

Dear Mr. Mitchell: |

This responds to your Jetter dated May 19, 2004, as supplemented by your June:2
and 7, July 21 and August 3, 2004 letiers, requesting &n sdvisory opinion concemiing the
application of the Federal Elecu on Campaign Act of 1971, as amcndeci ("thle Act”), and
Commission regulations to your proposed internet-based service. | ‘ |
Background

You are the president of DollarVote.org (“Doll s.irVotc"), a'ViréiniaC om;porat:m,
which plans to provide certain nonpartisan commercial services to both citizens and
candidates via & website. You describe the central service as the “DollarVote plan”
('Plan”). You state that in this two-part Plan, DollarVote accepts and.forwatﬂs |
contributions from individuals earmarked for candidates in specific upcc;ming clections.

Under the Plan, DollarVote would compose and post on its webszte various position
stalements on certain political issues, referred to as “DollarB#is.” You state that individua)
citizens may access the website upon paying a proposed $10 annual subscription fee. -
Individuals may then view the DollarBills and “vote” by choosing to contribute funds to the
candidate or candidates who have posted on the website their “prom#se” to support that
position statement. If there are not yet any actual candidates listed as promising to support
that DollarBill at the time of the individual’s “vote,” the contributed funds will go o the
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first future candidate who registers a promise for that DollarBill. You explain that:the
individual may also stipulate additional criteria for the candidate who eventually will
receive the contribution marked &s a “vote” for that DollarBill, such as:

1. Excluding candidates who have promised for othes DollarBills on the same

issue; - | '
2. Excluding particular candidates b;; name;
. 3. Including only candidates representing certain States; and
4. Including only candidates belonéingto a certain political pasty.
Finally, you state thai the subscriber also selects an “dternﬁﬁ\fe recipient

organization” from a lisi of available nonprofit entities organized under section 501(c)(3) of

‘the Internal Revenue Code (*501(c)(3) organizations"). DollarVote will forward ¢he

contribution to this 501(c)(3) organization if no candidate meeting the individual’s selectad
criteria promises to support the selected DollarBill by the second Tuesday of October.!
You explain that you will also charge individuals a small processing foe (proposed-as 5% «f
the com:ribut.ion).- When an individual completes the transaction with a credit cesd, |
DollarVote will retain the subscription and processing fees in the m@rﬁm's general
accoﬁnts. but the contibuted funds will be routed 1;0 a merchant account separate from the
corporation’s genera) accounts.

You explain _ﬂa_ai the second half of the Plan would entail charging candidates a
“substantial account fee™ ance per election for the abilityto register prounses related e :the

DollarBills posted on the website. You represent that this fee will be the same for all

! You state that these S01(cX(3) organizations will be notified of their selection in the DollarVote process and
prasentad with the opportunity 1o refuse to participaie.
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conditions for participation in the Plan. You also state that this fee will'be set sothat

»

DollarVote will receive the usual and normal charge for its services, inéllﬁing aﬂ@m -
profit and compensation. DollarVote will not deny participation to anj_; candlaate ﬂho
meets the basic eligibility requirements {a propedly nominated candidam‘foquaal
office with confirmed identity on the website and by fax) and pays boﬂ:dus,pa.aeouon&e

and all subsequent percentage-based transaction fees. You state that all contitbutions

- already “voted” for a DollarBill, if any, will be forwardsd to the first cand:dawwprome

mgﬁng that DollarBill. You represent that onoe a candidate has mgistcrefi a:pmmise,all | .
contributions previously “voted” for that DollarBill; minis transam-:m char@s, wouid be
forwarded to the candidate within Y0 days of the promise being registered. Onos candidases
have promised to support a DollarBill, their names will be visible to the mdw;dua‘i
subscribers under the DollarBill at the time of votirg. 4f multiple candidates promise ond'qe‘
same DollarBill, then all contributions will be distributed equally betwsen ﬁxellsmil
candidates. | -

You represent that DollarVote will not impose any terms or conditions in ﬂba
contract with candidates that Jimit the number of candidates promising on a partactﬂar
DollarBill, or the total amount any one candidate may receive.from all goomises, or the
combination of DollarBills on which a candidate mey promise. However, DoﬁafVoﬁc will
limit candidates (o being the “first promiser” on only one DollarBill. You explain that this
restriction is to safeguard against excessive individual contributions £o patticular candidates

consistent with the Act.



AOD 2004-29
| Pages

Your request describes additional screening and processing measures you proposete

include in your service to prevent excessive contributions and contributions from prohibiked
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sources under the Act. You state that these proceditres are modeled after relévant past
advisory opinions regarding contributions through the Internet. You also desceibe
additional detsils of the Plan, and include samp-le web pages regarding the voting and
contribution processes, and sample DollarBills. You also provide detailed d:escnpmof
the proccssing‘of contributions through merchant accounts 0 the final candidate(s)-or
501(c}3) organization. Yqu'a}so state that DollarViote plans to provide a number of other
“informative and interactive” services that will not involve contributions €0 candidates.
Question Presented |

. May DollarVote receive earmarked contributions from individuels and forwand
th":a.s:e contributions to Federal candidates or to certain S0#{cX3) orgam'm under<he

proposed Plan?

Legal Analysis and Conclusiors

Yes, DollasVote msy receive and forward earmarked contributions o Federal

candidates because DollarVote would satisfy both the “commercial vendor” exceptiondo

the prohibition on corporate facilitation of contributions at 11 CFR 114.2(0)(1), andehe
“commercial fundraising firm" exception to the definition of “conduit or intermediery” in
11 CFR 110.6(b)(2). |

L Cammercﬁl Vendor Exception

Corporations are prohibited from making any “contribution or expenditure” in
connection with a Federal election. 2 U'S.C. 441b(a); 11 CEFR 114.2(b). Because
DotlasViote is a corporation, your propasal would only be permissible under dhe Aot and
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Conﬁaission regulations if it does not constinte a “‘contribution-or expenditure.” The
definition of “contribution” includes “anything of value made by any person Yor the pucpese
of influencing any election for Federal office.” 2 US.C. 441b()(2), 4318} AXi); 11 OFR
100.52(a). Cormnissioia regulations further. deﬁnc “snything of value';to include “the :
provxs:uon of any goods or services without charge or at a change thatis dess than the usual
and normal charge forsuch goods or services.” 11 CFR mn 52(1!)(1)

In addition to tlus general prohibition on corporate COMributions, COrPOrations ane
prohibited from facilitating the making of contributions o candidates or political
commitiees. See 11 CFR 114.2(1)(1). Facilitation meass usiag comporaie resources o
engage in fundreising activities in connection with ﬁy‘Fedem] eclection. ¥d. However, a
corporation does not facilitate the making of 2 conuibiation 40 a candidate if it provides
gooﬁs or services in the ordinary course of business as a commercial vendor ax the usual
and normal charge.. Id. Thesefore, DollasVote’s propasal o transfer COMributions 2o
candidates would be impermissible under the Act and Commission regulations unless it
meets this “oom.ma'cia] vendor™ exception.

In Advisory Opinion 2002-07 the Commission determined that a corporation could
collect and forward contributions to political commitices as a commercial vertuse in
somewhat similar circumstances. The Commission concluded dhat although the requestor
was providing something of value to the political committees and facilitating the making of
individual contributiors, its proposal was permissibde es a “ocommercial vendor” based on |
an analysis of the con’s compcnm handling of carmarked contributions, and
screening procedures. See Advisory Gpinion 2002-07. Similanly, DollarVoie would be
operating permissibly s 8 “commercial vendor” ander 11 OFR 114.2000(1) 47 (1) 4¢s services
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are rendered for the usual and normal charge paid by authorized cm&aaé‘éommm,m

DollarVote forwards earmarked contributions ¢o candidates through se,paratc mm:izmt

g
accounts; and (3) DollarVote’s website incorporates adequate screemng,pmoé&m

.....

First, yourrequest states that candjdates will pay DollarVote both- dﬁ;éoﬁ‘pu-

" transaction. You assert that this arrangcment will constitute the “usual and normal ﬁhmge

for such services. See Advisory Opinion 2002<07. You also state that Do-ﬁa'Vote. wili
recejve payment for these services in advance of, or concurrently with, dwtrans‘fer-df
contributions to thc candidates, and w111 not forward any contributions to candxﬁm
without assurance of payment. You represent that all candidates will bedha@d the.same
fees by DollarVote subject to these same conditions.

Second, DollarVote's Plan ensures that contributions eagmarked Yor specﬁc
candidates through individual votes on *DollarBills™ would not beoomecog:oraieﬁm&s
that are improperly contributed to the candidate committess. See Advmory Qplmon 3002-
07. All contributions {minus certain prc-dtsciosed transaction costs) woda'begmccssed ‘
through a separate merchant account and waould not bccomuﬁnglad with oorporuﬁcﬁeasury
accounts. Finally, based on your representations, DollarVote's scteming and mﬁcatlon
procedures for electronic payments meet the standards established in pmv-ious adwmry
opinions. See Advisory Opinions 1999-39 and 1999-22.

DollarVote's actvities are somewhﬁ novel .and the Comunission makes no¥indiag
with regard to what comparable marketplace activities would provide a measure or “usua)

and normal charge,” includiag an adequase profit and contpensation. ‘Neventhedess, it



" I ORI ¥

10 -

11
12

13

14

15
16
17
18

19

2]

AD 2004-19

Page 7

appears from your representations that Dol-!arV& would be in @ commercially reasonable
relationship with the candidate committees, if it receives the usual and normal charge $or
such services as you represent. If DollarVote would be providing its servioes inthe
ordinary course of business as a “commercial véndor,” the Commission concludes daat«its- o
proposal would not constitute a prohibited facilitation of contzibutions under 11 CFR
114.260(1). |

2. Commercial Fundraising Firm Exception

While DollarVote appears to satisfy the “commercial vendor” exception under¢he
facts you present, it must also satisfy the more narrow exception for a “comercial
fundraising firm” under the earmarking regulations #n 11 CER 130%6. The Act amd
Commission regulations permit a conduit or intermediary ¢ collect and orward
contributions from individuals that have been earmarked for a specific candidate, subject to
certain limitations and reporting requirements. 2 U.S.C. 441aa)8); 11 CER 110:6.
However, Commission regulations state that any person who is prohibited from making
contributions or expenditures is also prohibied from acting es a conduit or éatermediary $or
contibutions earmarked to cam_iidates. 11 CFR 110.60bX2)ii). Because DollarVore is a
corporation prohibited from making contributions, it may not use the proposed Plan 1o
collect and forward earmarked contibutions under 11 THR 11035 undess it meets a
regulatory exception to the definition of “condit or intermodiary.”? See aiso 21.3.C.
441b(a); 11 CFR 110.6(b)(2)Xii) and 114.2¢b)1). Commission mgu!i‘lﬁms'estabﬁshan
exception to this definition for “a commercial fundraising firm retained by the candidate or

? Your situation is maserially differem from Advisory Opinion 2003-23, in which ¢he requesios WE LEAD)
was 8 federal potitical commitise permistednn saake conributions and expendisures under ehe ActL
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The rules do not specifically define the term *‘commercial ﬁmdmsmgﬁm { ??

firm™ exceptlon because it is a “commercial vendor,” as described abow,aetameaﬂy .
e
M-Wﬁ

ca.ndldates to assist in raising funds for theu' campaigns. As.a commmﬂﬁnﬂﬁié’mg&m.

The Comm.tsslon conc!udas that DolarVote meets ﬂ'lc

- DollarVote’s business is transfesring money to candidates pm*sumtto its mements wuh

candidate commitiees. In determining whether DollarVote is a commetﬁﬂ!umlmmqs
firm, the Commission analyzed whather DollarVote exercises any ﬂzmﬁna*ﬂnatw@nt
influence which candidates woukd be recipients of the wnmbm%,ordg amumdm
candidates would receive. The existence of such discretion wmldmﬁ:tatc;ga'im )

conclusion that the firm is providing a commercial servioe on an quMbasrsw all

. candidates registered with the fiom.

DollarVote wonld not retain such discretion under its pmposedﬁan. ‘Rather, the

individual contributor makes all decisions regarding the contribution. Individual

. contributors decide to contribute t0 candidates who promise regarding a_:paiﬁoﬁag‘l

DollarBill.> If candidates have already promised for that DollarBill, ¢hen the intlividua)
contributor contributes 10 the named candidates lisied. ¥f no candidate has dlreatly
promised for the DollarBill, the individual conibuor is presenued with the qpporturity %o

specify certain criteria, including parcy affiliation and State race"mspecﬁy whepethe

-contribution may be forwarded when future candidates promise for ¢hat DollarBill. The

3 Although DollarVote is solely responsible for writing and posting the various DollarBidls on each issue, it
appears from the sample web pages submitied to the-Commission that DollarVioie would have more dheaone
position statemeni representing differant points of view oncach issus. Thorefore, it doesnot appear shat
DollarVote is directing the contributions towards any particular posiionon the issues posted.
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individual contribuior may also exclude certain candidates by nameor bas&l oq,pmmscs
for other DollarBills on the same issue from receiving any portion of thecontnbuhﬁ
amount. Under these conditios, individual contributors completdy dﬁim‘dw.pmm
of their contributions and earmark their contnbuuons for certain candldaﬁes in ﬂle‘ﬁ.tm

The only restrictions that DollarVote imposes re!ate 10 prooedmesm ‘ensuwlmt
candidates do not recejve excessive contributions. Forexamp‘le a smgle cm&:&mcaunot
be the “first pronnser" on more than one DollafB:ll You explain that if asmglc canlidme
was first on more thén one DollarBill, the committee could- mocwcexcesmwcontii:mons
since an individual is allowed to contribute up o $2000 per DollarBiil and_ the¥irst -
promiser receives all previous contributions made-to that DollaBill. These restrictions are - .
limited and aimed ai ensuring compliance with the Act. Otherwise, Dollai-Vt;e;:is“bblmon
forward contributions as earmarked and directed by the individual contributor. Therefore, .
DollarVote meets the exception in 11 CFR 1106(b)(2)XiXD) and is propody aoﬁngas an-
impartial “commercial fundraising firm" that forwards and pmm comfibuuonspumuant
to its contracts with candidates. | ' ' |

Based on your representations, the Commissionconcludes daatDoi!ath‘m.equdﬁ_&s '
under both the “commercial vendor” exception in 11 CFR 1_14.2(0‘(1) and&he ';conmemidl
fundraising firm™ exception in section 110.6(b}2)i)D). See Advzsory‘Opﬂuon 2002107.
DollarVote may proceed with the proposed Plan subject to your Wms tegmlmg
the terms and cond-itions allowing individuals to select she criteria for contributions, andrébe
represented screening procedures and contribution processing sestrictions. The

Commission notes that DollarVote must also comply with all timisg and infomnation
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mquifcments when forwarding conributions to candidates under 2 US.C, 432(b) apd 11
CFR 1028, |
This response constitutes an advisory oplmon conee;mag the application of the Anct '
and Commission regulanons to the specific transaction or aotmty set fmﬂlm mmt. |
See 2 1U.S.C. 437f. The Commission emphasizes that, lftben:.ts a cha:qgem any-of she ¥ants
or assumptions pr_esented, and such facts or assumptions ase matenial to aconcim.sim‘ K ' .
presented in this advisory opinion, then the requestor may rot rely on that conclusion as

support for its proposed activity.
Sinoerely,
Bradiey A. Smith
Chairman '

Enclosures (AQ 2003-23, 200207, 199969, 1999-22)




